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PURPOSE

The purpose of this report is to inform the Policy and Resources Committee of the response to
the Scottish Government’s consultation on severance arrangements across the public sector.

SUMMARY

As part of Scotland’s Budget for 2017-18 there was a commitment from Scottish Ministers to
consult on severance policy across the devolved public sector. This report sets outs the scope
of the consultation from the Scottish Government on severance payments across the devolved
public sector and includes a response from Inverclyde Council to the questions contained in the
consultation (Appendix 1).

The consultation seeks views from local authorities and other public sector organisations on
three main areas:

¢ changing exit payment arrangements, through the introduction of the exit
cap

e recovery of exit payments

e changing exit payment terms

The consultation closed on 23 June 2017. It was intended to provide a report to the Policy and
Resources Committee on 20 June 2017 but following collaboration with other councils and
professional organisations on the content it was not possible to meet this deadline. However,
any further feedback from the Committee on the content of the response can be forwarded to
the Scottish Government’s Policy team for consideration. All responses received will help to
inform Scottish Ministers whether reform for severance arrangements is required and if so what
that will be.

RECOMMENDATIONS
It is recommended that the Policy and Resources Committee:
e Note and provide any comment on Inverclyde Council’'s response to the Scottish

Government’s consultation on severance arrangements across the public sector, as
outlined in appendix 1.

Steven McNab
Head of Organisational Development,
Human Resources & Communications
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BACKGROUND

There have been a number of UK Government consultations to date around exit payment caps and
early retirement in the public sector. The main measures relating to the exit cap, recovery of exit
payments and exit payment terms are:

e A £95,000 cap on the total cost of exit payments;
e Payments included in the cap are:

voluntary and compulsory exits

other voluntary exits with compensation packages

ex gratia payments and special severance payments

other benefits granted as part of exit process that are not payments in relation to
employment

employer costs of providing early unreduced access to pensions

payments or compensation in lieu of notice and cashing up of outstanding
entitlements

YVV VYVVVV

e Exit payment recovery arrangements where a person who earns in excess of £80k has
received an exit payment then returns to work elsewhere in the public sector;

e EXxit payment recovery time period of 12 months;
o EXxit payment recovery tapered from date of exit up to 12 months;

¢ Maximum tariff for calculating exit payments of three weeks’ pay per year of
service;

¢ A ceiling of 15 months on the maximum number of months’ salary that can be paid.

The application of such arrangements in Scotland is a devolved matter and in this regard the Scottish
Government has recently published its Severance Policy consultation. The consultation recognises
that the role of severance arrangements has been significantly important in enabling organisation to
re-shape their workforces and ensure the delivery of flexible and responsive public services.

The consultation seeks to explore four broad policy options for severance arrangements across
the devolved public sector in Scotland:

o Option 1 — Status Quo
No requirement for change. Current arrangements meet best value and deliver fair
work principles;

o Option 2 — Non-legislative change
Make improvements to current arrangements but no requirement for legislation to do so;

o Option 3 — Replication UK arrangements
Agree to reforms along the lines of the UK Government proposals, £95K exit cap, £80K
threshold and 12 month return period and changes to exit payment terms;

o Option 4 — A Hybrid Approach
Agree to reform through legislative and non-legislative change.
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PROPOSED INVERCLYDE COUNCIL CONSULTATION RESPONSE
Proposed responses to the questions set out in the consultation are detailed in Appendix 1.

The overall thrust of the proposed response would be to maintain the Status Quo (Option 1). Until
now, the targeted application of voluntary exit arrangements has been an important mechanism for
the Council as part of the delivery of organisational savings and to support changes to the size and
shape of the Council’'s workforce. Use of this approach is underpinned through a business case
assessment process predicated on the basis of a 3 year payback benchmark to support the
demonstration of value for money. As has been outlined previously, the scale of financial
challenge to be faced by the Council is unlikely to diminish over the medium term and will be
similar if not greater to that experienced over recent years. In this context, the Council will continue
to be faced with a need to re-design the scale and shape of the Council’'s workforce and a
voluntary severance scheme that maintains a balance between incentivising employees to
volunteer for the scheme and achieving value for money will continue to be an important
mechanism to support the delivery of the required change in a manner which does not disrupt the
organisation and facilitates the smooth transition of change.

Proposals for a one size fits all approach across the public sector would introduce a degree of
restriction that would potentially create significant difficulties for the Council in addressing the scale
of financial challenge and need to deliver medium to longer term changes to the Council’'s
workforce. Maintaining flexibility to design a local scheme which meets the needs of the Council
whilst demonstrating value for money remains the preferred approach.

The Bye Now Pay Later Audit Scotland report, sets out clear guidance for the implementation of
severance policies, with a requirement for business cases. At Inverclyde Council this approach is
currently applied with all decisions being made in the context of associated costs and savings and
which are subject to appropriate internal scrutiny and scrutiny by Audit Scotland. In addition, use of
the severance scheme is reported annually to the Policy & Resources Committee and through the
Council's statutory financial accounts, maintaining an appropriate degree of reporting and public
transparency.

IMPLICATIONS

Finance

The aim of this policy approach is to deliver savings in exit payments for public sector employers.
As outlined in this response the introduction of such arrangements will have a significant impact on
the ability of local Authorities to manage their workforces in a voluntary which could have financial
and resource implications for Councils.

Human Resources

Any changes to current practices will require to be reflected in associated HR & OD policies,
guidance and practices.

Legal

Legislation may be adopted to manage and govern severance and exit cap arrangements which
the Council would require to comply with.

Equalities

The policy approach may have some equality implications and these are highlighted in the
proposed consultation response.
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Has an Equality Impact Assessment been carried out?

[ ] YES
NO

Repopulation

Not applicable.

CONSULTATION

As outlined in the report.

LIST OF BACKGROUND PAPERS

A Severance Policy consultation questions appendix 1
A Severance Policy for Scotland consultation document appendix 2



Appendix 1

A Severance Policy for Scotland

A consultation on severance arrangements across the devolved public sector

Question 1: What types of bodies or bodies themselves do you think SHOULD be
covered?

All public bodies should be considered in any arrangements which aim to ensure severance policies are
fair, equitable while providing value for money for the people of Scotland.

Please give reasons for your response.
Any exceptions to this would defeat the idea of consistency where public spending is concerned.

Question 2: What types of bodies or bodies themselves do you think SHOULD NOT
be covered?

All public bodies should be covered as outlined in our response to question 1.
Please give reasons for your response.
N/A

Question 3: Given the variation exit in schemes across the public sector, is there
benefit in seeking to make this more consistent to deliver best value and
Fair Work outcomes?

No.
Please give reasons for your response.

Although we can see some benefit of seeking to reduce the variation in exit terms across the public
sector in Scotland, we believe that not having the flexibility to determine local exit terms to meet local
needs could have a detrimental impact on the ability of the Council to reorganise and reform services
effectively to meet our stringent financial demands. In Inverclyde, we already have robust scrutiny of
severance payments in line with Audit Scotland guidelines within the Council and all decisions are
supported by strong business cases to demonstrate clear value for money.

Question 4: Do you think it is necessary to set an exit payment cap for the devolved
public sector?

No.
Please give reasons for your response.

An exit cap similar to the UK Governments proposals would be very restrictive to organisational
redesign and transformational change. Implementation of such a cap is likely to have a significant
impact on this Councils ability to voluntarily reduce, manage and reorganise its workforce in situations
of redundancy or business efficiency.

We believe there is already sufficient governance and scrutiny within local authorities through the Buy
Now Pay Later Audit Commission reports, which set out clear guidance for the implementation of
severance policies, with a requirement for a clear business cases. At Inverclyde Council this approach
is applied with all decisions being made in terms of associated costs and potential savings.



Due to automatic access to accrued pension benefits and the associated strain costs, the level

of the cap will impact on a material proportion of the workforce and not just high earners as may be
intended. Furthermore, by implementing a cap some employee groups would be negatively impacted
more than others, such as females, front line staff and particular age groups.

If yes, do you think it should be set at the same level as per UK
Government policy (at £95,000)7?

N/A
Please give reasons for your response.
N/A
If no, what level would be appropriate?
N/A
Please give reasons for your response.
N/A

Question 5: Which of the following exit payment arrangements (included in the
UK Government’s exit payment cap proposals) should Scottish Ministers
include in the event that a cap was to be introduced in Scotland for the
devolved public sector? Please select all you think should be included.

Voluntary early severance / redundancy
Voluntary early retirement

Compulsory redundancy

Contractual arrangements

Collective agreements

Voluntary early severance/redundancy
Voluntary early retirement

Please give reasons for your response.

Any cap would be well placed if restricted to enhanced payments made directly to an employee
on exit from public service. This would include enhanced redundancy and voluntary
severance/early retirement payments but would not extend to those paid to terminate the
service under the conditions of a settlement agreement or linked to the employment contract.

As outlined previously any cap is likely to significantly impact on Inverclyde Council’s ability

to manage the delivery of future change in our workforce in a managed and voluntary manner which
supports smooth and controlled delivery of change and protects the delivery of key front line services.
This may result in other alternative options having to be considered for the Council which would be
detrimental to service stability, create financial and other uncertainty as well as risking the development
employee relations challenges during period of significant change and challenge for the organisation.

Question 6: Are there any other exit payments situations where you think a cap
should apply?

No
Please give reasons for your response.

N/A



Question 7: Which of the following exit payments (included in the UK Government’s
exit payment cap proposals) should Scottish Ministers include if a cap

were to be introduced for the devolved public sector? Please select all

you think should be included.

e Voluntary and compulsory exits

e Other voluntary exits with compensation packages

e Ex gratia payments and special severance payments (settlement
agreements)

e Other benefits granted as part of exit process that are not payments
in relation to employment

e Employer costs of providing early unreduced access to pensions

e Any form of pension ‘top-up’

e Payments or compensation in lieu of notice and cashing up of
outstanding entitlements

e  Other (please specify)

Voluntary and compulsory exits,
Other voluntary exits with compensation packages,

Please give reasons for your response.

As outlined previously any cap is likely to significantly imped the Councils ability to manage its
workforce in a voluntary way. This may result in a swifter move to compulsory redundancies (with
statutory cap on payments applying in many cases) as Councils attempt to reduce their workforce. This
raises both political and employee relations challenges.

If a cap is introduced we do not believe it should include any statutory redundancy element or
contractual entitlements.

The inclusion of any pension provisions would also give serious cause for concern. Pension provision
and protections exist (and have only recently been introduced in Scotland following successful
negotiation to ensure retention) to allow unreduced access to pension entitlements in certain
circumstances. The inclusion of pension provision and certain other contractual elements of pay in a
cap would cut across existing legal agreements and would further burden the Council and associated
parties involved in unpicking said agreements.

The list makes reference to employer costs of providing early unreduced access to pension. This is hot
a payment to the individual employee but is a burden accepted by the employer to assume the costs of
the early crystallisation of benefits. As indicated previously this is undertaken at Inverclyde Council on
the basis of cost benefit analysis and therefore if the release will generate significant savings, it seems
contrary to this purpose to potentially restrict the ability to release certain employees and achieve
savings.

Any proposal to include costs of providing early unreduced access to pensions in a cap has the
potential for more females than males to be impacted by these changes. This arises from the
calculation of the strain on the fund charge (early access cost) which applies an actuarial calculation
taking account of the early retirement reductions (service and years to fund retirement age) and the
members’ age and gender to determine impact on the fund. As women statistically live longer, they will
naturally draw their pension benefits for longer and as a result, any early retirement from said fund is
likely to generate a higher cost for a female member than a male with similar circumstances. This
requires further robust equality impact assessment to fully understand the impact on this group. In
addition, different strain factors apply in different geographical areas of Scotland which would need to
be addressed. A further consideration is the potential impact on those at the lower end of the pay
spectrum as they are less likely to be caught by such a cap applied in the manner described. This has
the potential to include those delivering front-line services and as such could have a serious impact on
local government service delivery.



Question 8: Which of the following payments should Scottish Minsters exclude, if a
cap were to be introduced in the devolved public sector? Please select

all that apply.
o Death or injury attributable to employment
e Serious ill health and retirement and certain fithess requirements
e Litigation for breach of contract for unfair dismissal
e Compliance with an order of court or tribunal
o Other (please specify below)

Death or injury attributable to employment,

Serious ill health and retirement and certain fithess requirements

Compliance with an order of court or tribunal

Litigation for breach of contract for unfair dismissal

Other - Employer costs of providing early unreduced access to pensions (Strain Costs)

Please give reasons for your response.

We would consider the inclusion of the above payments unfair, not morally correct and could leave
employers vulnerable to legal challenge.

Question 9: Should Scottish Ministers introduce a threshold for recovery arrangements for
high-earners in the devolved public sector? Yes / No

No
If yes, at what threshold should recovery arrangements be set?

e At £80,000
e Lower than £80,000
e Higher than £80,000

N/A
Please give reasons for your response.

The ability of the Council to recruit and retain specialised skills and knowledge in the public sector may
be reduced. Recruitment and retention strategies may need to be reviewed and as the introduction of
clawback arrangements could impact on our ability to appoint the best person for the job.

At Inverclyde Council and across local government in Scotland exit payments in local government are
already sufficiently scrutinised with business cases produced demonstrating value for money for the
people of Scotland.

The proposed recovery arrangements could impact on head teachers and following retirement they
often become a vital resource in delivering education by undertaking supply work. Any proposed
recovery arrangement could impact on this vital resource.

At Inverclyde Council we already have re-employment restrictions in place for any employee who has
received a severance package. This helps to ensure value for money is delivered locally in terms of
severance payments.

Question 10: Over what time period should recovery arrangements apply?

e At 12 months
e Earlier than 12 months
e Beyond 12 months



We do not agree with the introduction of recovery arrangements but if such arrangement were to be
introduced, 12 months seem reasonable

Please give reasons for your response.

As outlined in earlier responses we would not support the introduction of recovery arrangements but, if
introduced, 12 months seem reasonable and proportionate.

Question 11: Which of the following payments should Scottish Ministers include in the
exit payment recovery arrangements, if introduced for the devolved public sector? Please select
all those you think should be included.

e Those for loss of employment, including discretionary payments
e to buy-out actuarial reductions to pensions
e Severance payments

Those for loss of employment, including discretionary payments,
Severance payments

Please give reasons for your response.

The payment made by the employer to buy-out actuarial reductions is not a payment made to the
employee therefore would be inappropriate to include.

We would question whether anything other than discretionary payments could be recovered as the
recovery of a statutory payment would be inappropriate.

Question 12: Do you think that enforcement mechanisms should be introduced for the
devolved public sector?

Yes, if recovery arrangements are introduced
Please give reasons for your response.

As outlined in earlier responses we would not support the introduction of recovery arrangements.
Introducing enforcement mechanisms through legislation or any other means would be problematic.
However, without enforcement mechanisms would make any clawback arrangements ineffective and
difficult for Councils to implement.

Question 13: If in the event of an exit payment cap and recovery should Scottish
Ministers have: Please select all those you think should be included.

e The power to waive in exceptional circumstances
o Delegate the power to waive
o Delegation within a certain threshold

Delegate the power to waive
Please give reasons for your response.

We believe that delegating the power to waive the cap to individual councils would be important.
Inverclyde Council currently works within existing policies and rules relating to value for money which
are scrutinised and monitored by Audit Scotland. If a cap and recovery process was to be introduced
the delegation of power to waive the cap / recovery would maintain a degree of local flexibility and
would be subject to local accountability arrangements.



Question 14: Are there other forms of reporting you think would be helpful, across
the devolved public sector in Scotland? Yes / No

No.
Please give reasons for your response.

We believe that current practice in Inverclyde and across Scottish local government allows robust public
scrutiny of severance payments e.g. reports to elected members, Audit Scotland.

Question 15: Do you think there would be value in changing exit payment tariff terms
along the lines of the UK Government’s proposals: Please select all those
you think should be included.

e Three weeks’ pay per year of service

e Maximum level of salary on which the payment is based to £80,000

o A ceiling of 15 months on the maximum number of months’ salary
that can be used

e Other alternative approaches (please specify)
No.
Please give reasons for your response.

Although there are some advantages to the introduction of tariff terms outlined which would assist to
secure a more consistent approach, we believe this would be too prescriptive and reduce the level of
flexibility at a local level. It is recognised that different organisations across the public sector will have
varying needs and therefore flexibility in how to address these, including terms of any voluntary
severance scheme, should be maintained.

Question 16: What would be an appropriate payback period for exit payments, that
balances affordability with operational effectiveness?

Max 3 years
Please give reasons for your response.

An appropriate max payback period for exit payments would be 3 years. We believe this period would
be sufficient to give local authorities flexibility to manage their workforce while delivering value for
money locally.

Question 17: Should Scottish Ministers apply any of the following restrictions, for
devolved public sector employers?

e Cap the amount of employer funded pension ‘top-up’ payments to no
more than the amount of the redundancy lump sum to which that
individual would otherwise be entitled,

e Remove the ability of employers to make ‘top-up’ payments
Altogether

e Increase the minimum age at which an employee is able to receive an
employer funded pension ‘top-up’, so that this minimum age is closer
to or linked to Normal Pension Age

e Other (please specify)

No.



Please give reasons for your response.

There are currently pension regulations in place which give entitlements to employees to access their
pension benefits in certain circumstances. This proposal would cut across the provisions of individual’s
contracts and relevant pension regulations.

If none of the above, please give reasons for your response.

Given there is already sufficient scrutiny to ensure best value we do not see any requirement for these
restrictions. In addition, any proposed changes to employer-funded top ups would impact on authorities
being able to enhance packages by offering compensatory added years (CAY). This would be
restrictive and likely to lead to a move away from voluntary and towards compulsory redundancy.

Flexibility on local arrangements which balance the ability to deliver change with demonstrating value
for money is the preferred approach.

Question 18: You are invited to provide evidence of where an exit cap or other
changes to exit payment terms would further support your organisation’s ability to manage
paybill costs?

The introduction of an exit cap or other changes to exit payments is unlikely to achieve any savings but
could have a significant impact on Inverclyde Council’'s ability to manage payroll costs. We believe our
current practices whereby robust business cases and decision making around severance packages is
effective and complimented by effective organisational development and workforce planning activities
across our workforce will demonstrate more financial benefit than what can be gained from an exit cap
or other changes to exit terms.

Question 19: What do you think are the positive and negative economic and fiscal
impacts of an exit cap, changes to exit payment terms and recovery
arrangements?

Positive
May deliver small saving to public sector

Negative

We believe the changes are unnecessary and would introduce a degree of restriction that would create
significant difficulties for the Council in addressing the scale of financial challenge and medium to longer
term workforce planning and organisation change demands. The Introduction of a cap is likely to result
in a swifter move towards compulsory redundancies raising political and employee relations challenges.

Introduction of cap could result in equality challenges as outlined above which could result in costs for
local authorities. Proposed recovery arrangements may impact on council’s ability to attract suitably
qualified and skilled candidates for certain posts. The introduction of these measure will mean that
future savings are more likely to be taken from front line services where most employees will be
unaffected by cap.

The Bye Now Pay Later Audit Scotland report, sets out clear guidance for the implementation of
severance policies, with a requirement for business cases. At Inverclyde Council this approach is
currently applied with all decisions being made in terms of associated costs and potential savings and
scrutinised both internally and by external bodies and is reported annually to the Policy & Resources
Committee and through the Council's statutory financial accounts to maintain appropriate public
transparency.

Maintaining flexibility to design a local scheme which meets the needs of the Council whilst
demonstrating value for money remains the preferred approach.



What evidence do you have?

Recent analysis of the potential impact of a cap proposed by the UK Government has highlighted that it
would not just be high earners affected. Depending on service and age many middle managers and
teaching staff will also be impacted.

In support of the delivery of future savings, we are aware of instances where employees are signing up
for exit packages now with a leaving date in 2019 but are reserving the right to remain in post should
their package be impacted by any future legislative changes. As such, should any of the policy
proposals be introduced it would be appropriate that there sufficient lead in time and/or appropriate
transitional arrangements to manage the change.

Question 20: What do you think are the positive and negative social impacts of an exit
cap, changes to exit payment terms and recovery arrangements?

Negative

Introduction of a cap is likely to result in a swifter move towards compulsory redundancies raising
Political and employee relations challenges.

Introduction of cap could result in equality challenges as outlined above which could result in costs for
local authorities.

Future savings are more likely to be taken from front line services where most employees will be
unaffected by cap.

It is not just high earner that would be affected by the cap and recovery arrangements. Middle
management and teaching staff in local authorities would be impacted by this. This may affect
education provision in getting the best person for the job.

The introduction of these measures would create potential difficulties in recruiting from other public
sector bodies, including the NHS who are our main partner through the Health and Social Care
Partnership. There is therefore a significant risk that any up-front savings would be more than offset by
the consequential costs of these negative impacts.

What evidence do you have?

An impact assessment has been carried out highlighting that the cap and its application will penalise
more females than males, older employees, those with most service and will impact employees at all
levels of pay across local authorities and not just higher earners.

Worked examples have indicated that a local government employees earning £45k with 20 years
service who retire 10 years early would be impacted. Those with more service retiring later would also
be impacted.

Question 21: What do you think are the positive and negative environmental and / or
regulatory impacts of an exit cap, changes to exit payment terms and
recovery arrangements?

Negative

There will be less flexibility for the Council to manage its workforce effectively and efficiently. Should a
cap be introduced which includes pension payments this has the potential to require a review of
pension regulations which have only just been agreed in Scotland following lengthy negotiations.



What evidence do you have?

Pension provision and protections exist (and have only recently been introduced in Scotland following
successful negotiation to ensure retention) to allow unreduced access to pension entitlements in certain
circumstances. The inclusion of pension provision and certain other contractual elements of pay in a
cap would cut across existing legal agreements and would further burden the Council and associated
parties involved in unpicking said agreements.

Question 22: What do you think are the positive and negative financial impacts of an
exit cap, changes to exit payment terms and recovery arrangements?

Negative

As outlined in this response the introduction of such arrangements will have a significant impact on the
ability of Council’'s to manage their workforces in a voluntary way. This could lead to a move towards
compulsory redundancies and employee relations issues which could have financial and resource
implications for Councils

What evidence do you have?

Recent analysis of the potential impact of a cap proposed by the UK Government has highlighted that it
would not just be high earners affected. Many employees released by Inverclyde in recent years would
have been impacted by the cap if it were in place. This will undoubted lead to less volunteers and a
move towards compulsory redundancies.

Question 23: What do you think are the positive and negative equalities impacts of an
exit cap, changes to exit payment terms and recovery arrangements?

Negative

As indicated more females than males, older employees, those with most service and will impact at all
levels of local authorities.

Any proposal to include costs of providing early unreduced access to pensions in a cap has the
potential for more females than males to be impacted by these changes. This arises from the
calculation of the strain on the fund charge (early access cost) which applies an actuarial calculation
taking account of the early retirement reductions (service and years to fund retirement age) and the
members’ age and gender to determine impact on the fund. As women statistically live longer, they will
naturally draw their pension benefits for longer and as a result, any early retirement from said fund is
likely to generate a higher cost for a female member than a male with similar circumstances. This
requires further robust equality impact assessment to fully understand the impact on this group.

These arrangements could therefore impact on the Council meeting its duties under the public sector
equality duty and could lead to direct or indirect discrimination.

What evidence do you have?
An impact assessment has been carried out highlighting above.

Question 24: What unintended consequences do you think might arise from proposals
that go beyond the status quo?

Swifter move towards compulsory redundancies as certain employees will be discouraged from leaving
voluntarily if impacted by changes.

Significant political and employee relations challenges.

Potential equality challenge from groups disproportionately affected.



Inability for public sector employers to manage their workforce efficiently and effectively.

Question 25: Do you think these are the appropriate factors to consider when making
the case for change to severance arrangements in the devolved public
sector? Yes/ No

Yes, however we believe that the proposed changes to severance arrangements outlined in the
consultation are unnecessary and will have a negative effect on:

e Industrial relations and fair work principles
e Delivering flexible and responsive public services
e Ability on employers to continue to reshape organisations and deliver services

From the following list, please select all those you consider to be priority factors:

<]

Industrial relations and Fair Work principles

<]

On delivering flexible and responsive public services

<]

A desire to ensure that severance payments are not excessive and offer value for money

v Ability to ensure there is greater consistency of application across sectors, including between the
reformed Civil Service Compensation Scheme and devolved schemes, where that is seen to be
valuable

v
& The risks and opportunities presented by taking different approaches where there is a UK wide
labour market

- Other
If other, please specify.

Ability of employers to continue to re shape organisations and deliver services

N/A
Please give reasons for your response.

We believe all the factors highlighted need to be considered. However, as indicated above we believe
that the UK Governments proposed changes to severance arrangements will have a negative effect on:

¢ Industrial relations and fair work principles

e Delivering flexible and responsive public services

e Ability on employers to continue to reshape organisations and deliver services
Question 26: Are there any other risks you think should be part of Scottish Ministers
decision making on this issue? Yes / No
Yes.
Please give reasons for your response.
A number of risks have been outlined in this paper including:

o Risk of swifter move towards compulsory redundancies as certain employees will be
discouraged from leaving voluntarily if impacted by changes.



¢ Risk of significant political and employee relations challenges.
¢ Risk of potential equality challenge from groups disproportionately affected.

¢ Risk that public sector employers will be unable to manage their workforce efficiently and
effectively.

e Risk to Councils now achieving required financial savings

e Risk to Education — reducing supply teaching pool and ability to appoint best person for job if
recovery arrangements implemented

Question 27: In conclusion, which of the following options best reflects your views of
reform of severance arrangements across the devolved public sector?
Please select appropriate option.

Option 1. Status quo — No reform is required as current
compensation arrangements meet best value and deliver against Fair
Work principles

Option 2. Non-legislative change — Consider reforms to current
devolved compensation arrangements that would improve value for
money and deliver on Fair Work principles but which do not require
use of Regulations

Option 3. Replicating UK arrangements — Agree to make reforms in
line with the reformed Civil Service Compensation Scheme
arrangements and the UK Government’s proposals to implement a
£95,000 exit payment cap and recovery of exit payments for those
who earned more than £80,000 and return to the public sector

Option 4. A hybrid approach — Agree to reform using the powers
conferred on Scottish Ministers and implement a hybrid of legislative
and non-legislative change which could, for example, strengthen
existing severance arrangements and/or introduce some form of
different cap and/or recovery arrangements.

Please give reasons for your response.

Option 1 Status quo — No reform is required as the current severance arrangements in place
within our Council meet best value obligations and deliver fair work principles. There is
sufficient governance and scrutiny already around severance payments and changing any
arrangements would make reorganisation and reform within our Council harder to achieve.

Question 28/ final comments
Any other comments please include them here

The introduction of a cap for public sector employers will be very restrictive to effective organisational
design and transformational change.

Local Authorities are already regularly reviewing severance policies to minimise costs where possible.
Actions such as applying statutory redundancy payments rather than an enhanced payment and the
removal of compensatory added years are being considered by local authorities

While it is acknowledged that government believes a single, UK-wide approach is preferable, it is our
position that a ‘one size fits all’ approach would be an issue. In addition, it is our view that the removal
of the link with local decision making by applying these proposed changes to devolved administrations
and then to Scottish Local Government, is undemocratic.



In addition, changes to the status quo would impact on current pension legislation. The Local
Government Pension Scheme (Scotland) Regulations 2014, Para 29 (7), allows automatic access to
pension benefits which they must take in circumstances of Business Efficiency or Redundancy.
Consideration would need to be given whether these regulations need to change to remove the
automatic nature of access to pension entitlement in these circumstances (Protections are already in
place in Scotland and may have to be extended in the event of a further change to the regulations).

Our view is that there are clear benefits in promoting the status quo, but with requirement for public
sector employers to have a business case which demonstrates a financial benefit for the public sector.
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About this consultation

Consultation is an essential part of the policy making process. It gives us
the opportunity to get your opinion and expertise on a proposed area of
work. You can find all Scottish Government forthcoming, open and closed
consultations online at: http://gov.scot/publications.

Each consultation details the issues under consideration, as well as a way
for you to give us your views, either online, by email or by post. After a
consultation is closed we publish all responses where we have been given
permission to do so.

Responses are analysed and used as part of the policy making process,
along with a range of other available information and evidence. Responses
to this consultation will help to inform whether reform of severance
arrangements is required in the devolved public sector in Scotland

To inform this consultation and provide a picture of exit payment activity
across the devolved public sector, Scottish Government officials sourced
data using a number of different methods. One data source utilised a
pre-consultation data gathering exercise which sought details on severance
schemes, number and cost of exits by salary band and length of service
from a range of devolved public bodies, including Health bodies,
Non-Departmental Public Bodies, Police Scotland the Scottish Fire and
Rescue Service and the Further Education (college) sector. Separately,
additional data was sourced from NHSScotland Annual Accounts and
received from Audit Scotland in respect of local authorities.

The results of the data gathering exercise forms the basis for the tables and
statistics referred to in Section 3. The response rate to the pre-consultation
data gathering was 77 per cent of those public bodies surveyed. While not
presenting a complete position, it does provide an indicative picture on
exits in the devolved public sector in Scotland.

Deadline

The consultation was published on 31 March 2017 and closes at midnight
on 23 June 2017.



How to respond
You can respond to this consultation online, by email or by post:
Respond online

To respond online please use the Scottish Government's Consultation

Hub, Citizen Space at http://consult.scotland.gov.uk.

You can save and return to your response at any time while the
consultation is open. But please ensure your response is submitted
before the consultation closes at midnight on 23 June 2017. You will
automatically be emailed a copy of your response after you submit it.

If you choose this method you will be directed to complete the
Respondent Information Form.

The Respondent Information Form lets us know how you wish your
response to be handled and, in particular, whether you are happy for
your response to be made pubilic.

Respond by email

You can respond by email to: severance-policy-for-scotland@gov.scot.

If you respond by email, please ensure you complete the Respondent
Information Form provided at Annex A and attach it alongside your
response.

Respond by post

If you prefer you can also submit a written response in hard copy to:

Susan Gray

Financial Strategy Division
Area 3C-North

The Scottish Government
Victoria Quay

Edinburgh

EH6 6QQ

If you respond by post, please ensure you complete the Respondent
Information Form provided at Annex A and attach it alongside your
response.



Next Steps

After the consultation has closed all the responses received will be
analysed to help inform whether reform of severance arrangements is
required and if so what shape the changes may take.

Where permission has been given, we will make all responses available to

the public at https://consult.scotland.gov.uk/. The responses to the
consultation and analysis will be published during summer 2017.

Enquiries and complaints

If you have a query about the consultation process or a complaint about
how this consultation has been conducted you can send your query by
email to: severance-policy-for-scotland@gov.scot or by hard copy to the
address above.




Executive Summary

The Scottish Government seeks to ensure severance arrangements are fair
and equitable while providing value for money for the people of Scotland.
Severance continues to play an essential role in ensuring employers across
the public sector in Scotland deliver services efficiently and effectively by
enabling them to manage changes to workforces in reaction to changing
organisational circumstances - while at the same time helping leavers
bridge the gap into new employment.

Scottish Ministers want to hear your views on whether recent powers
should be used - or other reforms taken forward - to achieve better
outcomes by delivering best value to taxpayers, flexible and responsive
public services and a fair deal for public sector employees, through
changing exit payments arrangements, in particular through the
introduction of an exit payment cap, recovery of exit payments and
changing exit payment terms.

Across the devolved public sector in Scotland, over 3,000 exit payments at
a cost of £119 million were made in 2015-16. In most cases, the cost of this
exit payment is recovered from the year-on-year savings from no longer
paying salary for such posts. This consultation represents an opportunity to
provide assurance this is money well spent and assess whether reform is
required.

To do this, the Severance Policy for Scotland consultation will set out
current practice across the public sector landscape to manage and control
severance arrangements and the underpinning policy set out by the

UK Government. It will ask you to consider four policy options and whether
there is a case for change to severance arrangements in the devolved
public sector in Scotland and if so, what that change could look like.

Following your response to this consultation, Scottish Ministers will
consider all responses and decide what option to take forward; balancing
the maintenance of constructive relationships with unions and employers,
value for money for the taxpayer and the fair treatment of the public sector
workforce.



1 Introduction

In December 2016, as part of Scotland’s Budget for 2017-18, Scottish
Ministers announced their intention to consult on severance policy across
the devolved public sector in Scotland.

This is, in part, as a result of powers conferred on Scottish Ministers (by
way of Westminster Acts for which legislative consent motions were agreed
by the Scottish Parliament) in relation to capping and recovery of exit
payments in devolved public sector bodies and existing powers that relate
to exit payment terms. Combined, they create the opportunity to review
existing practices and consider the best approach for the devolved public
sector in the future.

The Scottish Government approach to public sector terms and conditions,
which includes severance schemes and public sector pay policy, is based on
a commitment that they are fair, affordable, offer value for money. We
remain committed to a policy of no compulsory redundancy for those
bodies which Scottish Ministers control pay and to the promotion of a
consistent approach across the public sector, effective governance and
control over severance schemes and meets the needs of employers and
employees.

The Scottish Government places a high value on the role of trade unions,
encouraging partnership working between employers and trade unions
around the delivery of flexible and responsive public services and the
support offered to those employed in public service, including in the design
and application of severance schemes.

This consultation is intended to support this overall approach, in the
interests of the sustainability of the public finances and the effectiveness of
public services.



2 Background
2.1 UK Government reforms and Scottish Ministers’ powers

The UK Government’s reform of public sector exit payments includes: the
ending of six-figure exit payments for public sector workers by capping the
total cost of an exit payment to £95,000; and the recovery (clawback) of
public sector exit payments when a high earner (defined as someone who
was on a salary of £80,000 or more) returns to work in the public sector
within 12 months, based on the premise that it is right to examine whether
there is sufficient assurance to the taxpayer that these exit pay
arrangements are fair and represent value for money.

The UK Government is likely to deliver some of these reforms through
regulations under the Small Business, Enterprise and Employment Act 2015
(“the 2015 Act”). The Scottish Ministers have powers under the 2015 Act
which enable them to make Regulations on whether to cap and/or recover
exit payments in the devolved sector. These add to existing controls over
exit payment terms for that sector. The Scottish Government is under no
obligation to use the 2015 Act powers.

Furthermore, the UK Government initiated a cross public sector reform of
exit payment (severance) terms with the aim of reducing costs of
redundancy payments and ensuring greater consistency between
workforces. This UK Government initiative does not extend to the devolved
public sector.

2.2 Changes to Civil Service Compensation Scheme

Changes to the exit payment terms of the Civil Service Compensation
Scheme have already been made. The exit cap will come into force for most
staff covered by the Civil Service Compensation Scheme when relevant
Regulations are made by a UK Minister. As the terms of the Civil Service
Compensation Scheme are reserved to the UK Government, changes to it
apply to around 19,200 civil servants working for the Scottish Government
and to those working for devolved Scottish bodies who elected to be part of
the Civil Service Compensation Scheme.

2.3 Fair Work

The Scottish Government is committed to ensuring severance packages are
fair and equitable while also providing value for money for the people of
Scotland. Exit payments associated with the loss of employment are an
important part of an employer’s ability to flex their organisational structure



to react to new circumstances and they also provide important support for
employees as they find new employment. All such compensation
arrangements should be proportionate and offer value for money.

Public sector workers play a crucial role in delivering services essential for
the country and supporting our economy. The Scottish Government
supports the independent Fair Work Convention’'s vision to embed a culture
of fair work throughout all workplaces in Scotland and is committed to
being an exemplar of fair work itself. The Fair Work Convention’s
Framework recognises fair work as that which offers effective voice,
opportunity, security, fulfilment and respect. For employees, fair work
brings increased financial security, better physical health and greater
psychological wellbeing. Employers will, in turn, see less absence, greater
productivity and enjoy a good reputation as a fair employer.

2.4 Exit payment value for money and affordability

As part of the Scottish Ministers’ commitment to no compulsory
redundancy, employers make every effort to find alternative employment
for employees as part of re-shaping workforces to support service delivery
or underpin public service reforms. Where this is not possible they offer
voluntary exit schemes.

Exit payments should represent value for money to the tax payer, be
affordable to the public purse and facilitate the sustainable delivery of
public services through an engaged, committed and flexible workforce. Exit
payments help unlock substantial reductions in staff costs in the medium to
long term which are needed to meet the continuing challenge of budget
pressures across the public sector. In most cases, the cost of this exit
payment is recovered from the year-on-year savings from no longer paying
salary for such posts.

In 2013, the Audit Scotland report Managing Early Departures from the
Scottish Public Sector acknowledged that

“voluntary exit schemes can provide significant savings and that public
bodies generally provide good practices”.

Given the scale of costs associated with the exit payments it is vital that
they continue to offer best value. The Audit Scotland report also
commented

“there is evidence to show that Scotland’s public sector generally follows
the principles of good practice. Many have up-to-date policies on their
early departure schemes. Wider workforce strategies are used by
organisations to help decide where they need to reduce staff numbers or



which grades they need to reduce. Most use some form of business case
to help decide if early departure will lead to savings.” (‘Key Messages’,
page 4)

Ensuring that exit packages offer flexibility to employers, support to
employees and value for money to the taxpayer, are key drivers of any
decision around the implementation of an exit cap or recovery
arrangements.

2.5 Devolved powers over exit payment caps, recovery and reform of
payment terms

Under these powers, Scottish Ministers can decide whether to adopt an exit
payment cap and/or recovery measures similar to those being implemented
by the UK Government or set a different level of cap and/or salary ceiling
in relation to recovery provisions. They could also specify the types of
payments to be included in that cap and/or recovery provisions.

In addition, the Scottish Ministers could choose to delegate powers to a
body in respect of exit payments made by the body or to exempt particular
bodies or sectors from the cap or recovery measures.

The table below provides the underpinning policy approach being taken by
the UK Government in applying exit payment cap (to the total cost of exit
payments to the employer) and recovery provisions as well as outlining
their approach to reforming exit payment terms.

UK GOVERNMENT POLICY POSITION

Exit » Cap the total cost of exit payments available to individuals leaving

Payment employment to £95,000

Cap e Apply the cap to all types of arrangements for determining exit
payments

e To cover payments made in relation to leaving employment

including:

o Voluntary and compulsory exits

o Other voluntary exits with compensation packages

o EX gratia payments and special severance payments

o Other benefits granted as part of exit process that are not
payments in relation to employment

o Employer costs of providing early unreduced access to pensions
(or any form of pension ‘top-up’)

o Payments or compensation in lieu of notice and cashing up of
outstanding entitlements

o Where a number of payments are made these will be aggregated
together to be measured against the cap




Payments out of scope

o Compensation payments in respect of death or injury attributable to
the employment, serious ill health and retirement and certain fitness
requirements

¢ Payments made in compliance with an order of court or tribunal

Relaxation process

¢ The relaxation of the cap would require consent from relevant
Minister

e Full council to take decisions on waiver in cases involving local
authorities

Compliance and transparency
e Requires bodies to maintain records and publish annual details of all
exit payments relaxed within a financial year

UK GOVERNMENT POLICY POSITION
Recovery of |+ Exit payments are recovered on return to any part of the public
Exit sector, iijcluding for members of the ijil Servi_ce Compensation
Payments Scheme in Scotland and reserved public sectqr in Scotland
¢ The minimum salary at which recovery of exit provisions apply is
£80,000 per annum
e Exit payments recovery will be tapered from date of exit up to
12 months. None after 12 months
e Payments included for loss of employment, including discretionary
payments and to buy-out actuarial reductions to pensions and
severance payments
Excluded payments
o Potential if not actual monetary value
o Payments and compensation in lieu of notice
o Payments equal to minimum statutory redundancy
o Payments made in respect of incapacity or death as a result of
accident, injury or illness
o Payments made in respect of leave not taken
o Payments made in compliance with an order of court or tribunal
« Mechanism for enforcement are that former employer is entitled to
take an individual to court to reclaim money.
e Transparency - bodies that grant a waiver disclose this as part of
annual reports and accounts
UK GOVERNMENT POLICY POSITION
Exit e A maximum tariff for calculating exit payments of three weeks’ pay
Payment per year of service. Employers could apply tariff rates below these
Terms limits

e A ceiling of 15 months on the maximum number of months’ salary
that can be paid
e A maximum salary on which an exit payment can be based, as a
starting point of the NHS scheme salary limit of £80,000
e A taper on the amount of lump sum compensation an individual is
entitled to receive as they get closer to pension age
e Act to limit or end employer-funded early access to pension within
exit packages. Proposals could be:
o Cap the amount of employer funded pension ‘top-up’ payments
to no more than the amount of the redundancy lump sum to
which that individual would otherwise be entitled
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o Toremove the ability of employers to make ‘top-up’ payments
altogether
e Increase the minimum age at which an employee is able to receive
an employer funded pension ‘top-up’, so that this minimum age is
closer to or linked to Normal Pension Age

Payments in Scope

e General limits would be imposed on most employer-funded
payments made in relation to leaving employment, including
compensation packages for exits whether in impending or declared
redundancy situations or in other situations where individuals leave
the public sector employment with an employer-funded exit package

¢ Any increase in the minimum age at which an employee might be
able to receive a pension ‘top-up’ on voluntary or compulsory exit
may apply to payments under the major public sector compensation
or schemes

s These reforms will not affect any payments made in relation to
death or injury attributable to duty or ill-health retirement.

2.6 Definition of exit payments related to severance

Exit payment is the term used within this document to refer to any financial
or non-financial transfer to an employee or employer which does not
represent remuneration for normal on-going activities that are part of their
employment. This excludes, for example: wages, salary, allowances and
regular non-financial benefit packages such as a company car.

Exit payments may come in a number of different forms including (this list
Is not exhaustive):

Cash lump sum- such as a redundancy payment, normally calculated on
the basis of salary at the point of exiting the organisation and length of
service

Early access to unreduced pension- some employers offer the option for
employees who have reached the relevant age to take early retirement
on an ‘unreduced’ pension, in place of, or in addition to, a cash lump sum
compensation payment. In these instances, employers bear the cost of
‘buying out’ the actuarial reduction that would normally apply to a
pension that was taken early

Non-financial and other benefits- in a smaller number of instances
employers may offer other benefits such as additional paid annual leave
at the end of an individual's employment

Payments in lieu of notice - employers may also offer a cash payment
equivalent to the sum that would otherwise have been earned had a
notice period been worked by the employee
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2.7 Aim of the consultation - policy options

The Scottish Government recognises the role of severance arrangements in
enabling organisations to re-shape workforces and ensuring continued
delivery of flexible and responsive public services. At a time when budgets
are under pressure and as part of their continued commitment to fair work,
Scottish Ministers are considering whether there is a case for reform of
severance arrangements across the devolved public sector.

The Scottish Government is not consulting on the basis of a preferred way
forward, but instead wishes to ensure that decisions about a Scottish
Approach to future policy are informed by as many voices as possible. This
consultation seeks to explore four broad policy options:

Option 1  Status quo

Current compensation arrangements meet best value and deliver against
fair work principles, accepting a level of continuing variance of practice
across workforces that reflects the devolution of responsibilities to
individual sectors and employers; or

Option 2  Non-legislative change

Consider reforms to current devolved compensation arrangements that
would improve value for money and the delivery of fair work principles but
which do not require the use of powers conferred on Scottish Ministers by
the 2015 Act; or

Option 3  Replicating UK arrangements

Agree to make reforms along the lines of the UK Government proposals: to
implement a £95,000 exit payment cap; recovery of exit payments where
someone earned more than the £80,000 threshold and returned to work in
the public sector within 12 months; and make changes to exit payment
terms; or

Option 4 A hybrid approach

Agree to reform using the powers conferred on Scottish Ministers and
implement a hybrid of legislative and non-legislative change which could,
for example, strengthen existing severance arrangements and/or introduce
some form of different cap and/or recovery arrangements.
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In taking forward these four options, consideration will be given to the
impact that changes to compensation arrangements can make on the
following factors:

¢ Industrial relations and Fair Work principles
¢ On delivering flexible and responsive public services

¢ A desire to ensure that severance payments are not excessive and offer
value for money

e Ability to ensure there is greater consistency of application across
sectors, including between the reformed Civil Service Compensation
Scheme and devolved schemes, where that is seen to be valuable

e Ability of employers to continue to re-shape organisations and deliver
services

e The risks and opportunities presented by taking different approaches
where there is a UK-wide labour market

Your response to this consultation will help Scottish Ministers to consider
whether reform of severance arrangements across the devolved public
sector is required and, if so, which policy option should be developed by
Scottish Ministers.

We are particularly interested in hearing from:

o Public sector employers and their representative associations

¢ Employees and their representative bodies

« Members of the academic community with expertise in this area

e Pay, pension, remuneration and HR professionals in both private, public
sector and third sector.

Following any decision to make changes to current severance
arrangements, we will seek further engagement with workforces across the
devolved public sector on the implementation of these changes.

2.8 Which bodies are in scope

All devolved public sector bodies (employees and office holders) are in
scope. There is a list of entities classified as within the central and local
government and non-financial public corporation sectors by the Office for
National Statistics for National Account purposes, on which the

UK Government base their scope for capping and recovery (subject to
exemptions).
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The list includes the main bodies listed below:

e Non-Departmental Public Bodies (who are not part of civil service
pension arrangements)

e 22 NHSScotland bodies

e 26 Further Education institutions (colleges)

e 32 local authorities

o Police Scotland and the Scottish Police Authority
e Scottish Fire and Rescue Service

e 6 public corporations

Furthermore, a number of new bodies will be established after 1 April 2017
and any provisions may also cover them.

The list of bodies can be found on the Office for National Statistics website
at:
WWW.ons.gov.uk/economy/nationalaccounts/uksectoraccounts/datasets/pu
blicsectorclassificationguide.

Question 1

What types of bodies or bodies themselves do you think SHOULD be
covered?

Please give reasons for your response.

Question 2
What types of bodies or bodies themselves do you think SHOULD NOT
be covered?

Please give reasons for YOur response.
2.9 Bodies covered by reserved arrangements

Devolved public sector bodies employing civil servants or those who do not
employ civil servants but whose staff are part of the civil service pension
arrangements will be subject to Civil Service Compensation Scheme rules
set by the UK Government. Such bodies would not be affected directly by
the findings of this consultation and any future policy decisions. However,
we recognise that these bodies will have an interest in the consultation and
severance and would welcome their contribution.
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3 Severance arrangements across the devolved
public sector in Scotland

In assessing the case for reform, understanding the effectiveness of the
current landscape can provide clear indicators on whether or not change is
required and, if so, where any change is necessary.

This section of the consultation document sets out the current severance
landscape, across the devolved public sector in Scotland. This includes what
controls are in place for severance arrangements, the terms of severance
schemes, costs and savings of exits and outlines the length of service and
pay bands of those who have exited.

Control of severance schemes in the devolved public sector
3.1 The Scottish Public Finance Manual

Severance payments in bodies accountable to Scottish Ministers must
comply with requirements in Scottish Public Finance Manual. Scottish
Ministers, sign-off exit payments in such bodies. The Scottish Public Finance
Manual emphasises the need for economy, efficiency and effectiveness, and
promotes high standards of propriety.

In considering terms for settlement agreements, severance, early
retirement or redundancy packages - whether compulsory or voluntary -
public bodies to which the Scottish Public Finance Manual applies should
ensure that issues of legal and regulatory compliance, propriety and value
for money are fully taken into account, alongside employee relations issues:

e In order to secure voluntary resignation of an employee out with an
existing or approved scheme, any voluntary exit or other severance
(including settlements) a business cases needs to be submitted and
approved by the Scottish Government.

e In arriving at a decision on approval the Scottish Government will
consider comparability to Scottish Government equivalent schemes and
to the overarching Civil Service Compensation Scheme rules currently in
force, along with an assessment of the regularity, propriety and value
for money offered by the proposals.

e The benefit structure and terms of compensation schemes for severance,
early retirement or redundancy provided by Scottish Government
sponsored bodies - or separately by any constituent parts of the Scottish
Administration - should be broadly similar to the arrangements in place
within the core Scottish Government and set out in the Civil Service
Compensation Scheme - as amended or replaced periodically.
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¢ The public body must obtain prior approval from the Scottish
Government for a new scheme or changes to a previously approved
scheme.

o Comply with specific requirement to disclose remuneration relating to
exit costs in annual accounts.

The Scottish Government made improvements to the regulation of
severance payments in the public sector following the Audit Scotland report
in May 2013. This included bringing more public bodies within the scope of
the Scottish Public Finance Manual.

For those organisations that are not subject to the Scottish Public Finance
Manual, such as local authorities, the Scottish Government expects them to
meet their duties to deliver best value while also ensuring fairness to their
staff.

In local authorities, decisions on exit payments are reported at a full council
level annually, with reports providing information on the costs and savings
of all exit payments. The Local Government in Scotland Financial Overview
Report 2015-16 by Audit Scotland acknowledges the role exit packages
play in managing workforces and stated:

“Councils’ decisions on reducing their workforce numbers through exit
packages are supported by business cases which set out the associated
costs and potential savings. Councils will typically expect to recoup the
costs and start making savings within a few years.” (page 18)

3.2 EXxisting severance schemes by workforce

This section of the consultation sets out key details of the severance
schemes by workforce. This was provided using data gathered from across
the devolved public sector prior to this consultation.

NHSScotland - covered by the Agenda for Change terms and conditions. All
severance schemes are on a voluntary basis and based on an individual’s
contractual terms and conditions.

¢ Number of weeks’ pay: One month's pay for each year of NHS service, up
to @ maximum of 24 years (giving a maximum of 104 weeks).

e Voluntary early retirement (access to pension): At the employer’s
discretion, employees may also be offered early retirement in the
interests of the efficiency of the service. In these situations, the
employer covers the costs of providing full pension benefits early.

e Payback period: A key affordability indicator (how long it takes to re
coup the costs of the exit) the majority of NHSScotland bodies use a
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payback period of between one and two years, with some having either
a case by case payback period or no formal payback period in place.

Police - both Police Scotland and the Scottish Police Authority are covered
by the same severance arrangements. Severance schemes only apply to
police staff and not police officers.

o Number of weeks’ pay: For voluntary redundancy: A maximum of five
weeks' per year, up to a limit of 66 weeks and a maximum lump sum of
£10,000.

e Voluntary early retirement (access to pension): After the age of 50,
employees receive an employer ‘top-up’ of up to four compensatory
added years to pension as well as a service based lump sum up to a
maximum of 30 weeks.

e Payback period: Both Police Scotland and the Scottish Police Authority
use a payback period of three years.

Local Government and Teachers - covered by similar severance policy,
although some differences exist in their pension arrangements. A recent
survey undertaken by Fife Council into local government severance
schemes indicated some variance in practice in the terms of the scheme.

o Number of weeks' redundancy pay: 76 per cent of respondents (to the
data gathering exercise) used between 30 and 66 weeks' pay to calculate
an exit payment with 24 per cent above this threshold. The highest
number of weeks’ pay was 82.

e Voluntary early retirement (access to pension): 75 per cent of
respondents give employees exiting in such circumstances
Compensatory Added Years (this is a discretionary element of exit
payments i.e. ‘top-up’). Of the councils offering added years: 11 gave up
to five added years, with seven councils offering six added years.

o Payback period (value for money test): Used by all local authorities. The
majority of which (75 per cent) used a payback period of between two
and three years. Five councils have a payback period of up to five years,
or on a case by case basis.

Uptake of voluntary early severance / voluntary early retirement can be a
concern for employers seeking to re-shape their workforce. Although
employers' views on uptake were generally positive, with over 80 per cent
saying they felt they could “attract sufficient volunteers to meet required
workforce reductions at present and in future, based on projected needs".
(Fife Council survey results)
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Some councils expressed concern for the future and the need to balance the
ongoing cost of schemes against the need for them to remain sufficiently
attractive to manage workforce reduction consensually. (Fife Council survey
results)

Further Education sector - all severance schemes are overseen by the
Scottish Funding Council.

o« Number of weeks' pay: There is a variation between 30 weeks’ pay
(statutory) with a maximum of 60 weeks’ pay recorded.

e Voluntary early retirement (access to pensions): Practice varied across
respondents with the majority saying that they did not offer this. Those
who did offer early access to unreduced pensions did so, where pension
rules allowed.

e Payback period: Almost all colleges who responded used an payback
period of between one and two years. Very few colleges have a payback
period of either 18 months or a maximum of three years.

Non-Departmental Public Bodies, public corporations and the Scottish Fire
and Rescue Service - there are variety of arrangements in place. All
severance schemes are on a voluntary basis and agreed by the Scottish
Government.

o Number of weeks’' pay: Across public bodies who responded there is a
variation between 30 weeks’ pay (statutory) with a maximum of
104 weeks’ pay.

o Voluntary early retirement (access to pensions): Practice varied across
bodies with the majority of respondents saying that they did offer this,
with similar provisions as in local authorities.

e Payback period: Almost all bodies who responded used a payback period
of between one and two years. Very few bodies had a payback period of
either 18 months or a maximum of three years.

In some circumstances, there was no qualifying period for voluntary
severance set out and in all circumstances there are no recovery of exit
payment arrangements in place.

Question 3

Given the variation exit in schemes across the public sector, is there
benefit in seeking to make this more consistent to deliver best value and
Fair Work outcomes? Yes / No

Please give reasons for your response.
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3.3 EXit payment costs

To inform the consultation, Scottish Government officials gathered data on
exit payment activity across the devolved public sector, using a number of
different methods. One data source utilised a pre-consultation data
gathering exercise (response rate of 77 per cent)which sought details on
severance schemes, number and value of exits by salary band and length of
service from a range of devolved public bodies, including Health bodies,
Non-Departmental Public Bodies, Police Scotland the Scottish Fire and
Rescue Service and the Further Education (college) sector. Separately,
additional data was sourced from NHSScotland Annual Accounts and
received from Audit Scotland in respect of local authorities. This provides
an indicative picture of exits in the devolved public sector.

From the results of the data gathering exercise, between 2014-15 and
2016-17, the indicative cost of exits across the devolved public sector
showed over 1,000 voluntary early severance / voluntary early retirement
cases reducing to 264, with related costs coming down from £46 million to
£11 million.

From Table 1, in 2015-16, only 17 out of 560 exits (around three per cent)
cost employers over £100,000.

Table 1 Number of exits by cost band 2014-17 (excluding local

government)
Exit cost by 2014-15 2015-16 2016-17 Total exits by
band cost band
< £10,000 119 95 36 250
£10,001 - 727 348 165 1,240
£49,999
£50,000 - 143 100 43 286
£99,999
>£100,000 76 17 20 113
Total 1065 560 264 1,889

Source: Scottish Government data gathering exercise and NHSScotland Annual Accounts
Local Government information sourced did not break down exits using the exit cost band
summarised above and therefore were excluded from this analysis
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Table 2 Number and cost of exits by sector 2015-16

Devolved public Number of exits Total cost Average cost
sector body £ £

Police 111 6,244,074 56,253
Further Education 171 4,979,913 29,122
colleges

NHSScotland 159 6,140,000 38,616
Public bodies 119 4,686,555 39,383
(NDPBs, public

corporations, SFRS)

Local government 2,660 97,142,387 36,520
Total 3,220 119,192,929 37,016

Source: Audit Scotland, NHSScotland and Scottish Government data gathering exercise

Table 2 above shows the average exit payments by sector with an overall
average exit cost of £37,016.

Furthermore, when adding local government exit payment data we can see
total costs of exits rise to £119 million. It is important to note that local
government exit costs are proportionate to the volume of exits that occur

in that sector.

3.4 Salary and length of service indicators

An issue which could be raised in relation to an exit payment cap is
whether longer serving, mid- to low-income employees could be impacted
unfairly by the introduction of any cap. For instance, if the calculation of

the exit payment for a low-income, long-serving employee breached a cap

on exit payments.

An examination of the distribution of exit payments across the public sector
is provided below. This gives an indication of the proportion of longer
serving employees more likely to exit and be impacted by a cap if it were

to be introduced.

Table 3 Number of exits by length of service 2015-16
(excluding local government)

Length of More
service | 10years | 11t020 | 21to30 | 31to 40 | than 40
atexit | orless years years years years Total

Police 45 36 24 6 0 111
Further Education
colleges 62 61 38 10 0 171
NHSScotland 16 44 29 18 5 112
Public bodies
(NDPBs, public
corporations, SFRS) 36 44 27 5 7 119

Total 159 185 118 39 12 513

Source: Scottish Government data gathering exercise only
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The data from Table 3, suggests fewer than ten per cent of all exits
(excluding local government) occur where employees have more than 30
years' service.

Table 4 Number of exits by salary at exit 2015-16

(excluding local government)

Salaryband| Oto | 22,000 | 43,430 | 70,000 | 100,000 | 150,000 | More | Total
(€) | 22,000 to to to to to than
43,429 | 69,999 | 99,999 | 149,999 | 199,999 | 200,000
Police 49 55 7 0 0 0 0 &
Further 53 98 19 * 0 0 0 3
Education
colleges
NHSScotland 13 52 33 8 5 * 0 -
Public bodies 38 51 24 i * 0 0 =
(NDPBs, public
corporations,
SFRS)
Total 153 256 83 12 * * 0] 513

Source: Scottish Government data gathering exercise only

Note: Counts of less than five have been suppressed and shown as * to prevent the
possible disclosure of information about individuals. Secondary data suppression has also
been necessary to prevent the calculation of the suppressed values by differencing (also
shown as *)

The data in Table 4 suggests less than three per cent of exits exceeded the
£80,000 threshold beyond which recovery arrangements might begin.

Equally, this data suggests the overall picture in the devolved public sector
in Scotland is one where there are fewer exits in long serving or high
earning employees.

3.5 Severance payments associated with pension

Individuals in the public sector who have reached the required age may be
offered, or in certain circumstances have a contractual entitlement to, early
retirement on an ‘unreduced pension’ or be provided additional pension.
Employers making this offer as part of early retirement may make a
contribution (‘top-up’) to an individual’s pension that ‘buys out’ some or all
of the reduction in pension benefits.

Pension costs related to early exits could, therefore, be included which
would mean more members of the workforce would be caught by a cap.

3.6 Existing recovery arrangements

Currently some public sector bodies can choose to include recovery
measures (including limitations on return to work) in the design of their
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severance schemes. For example, NHSScotland has recovery arrangements,
whereby if an individual secured employment elsewhere within
NHSScotland, within four weeks of receiving a payment the previous
employer would seek recovery.

While some public sector bodies do not re-engage the services of former
employees, this is only within their own organisation. It is therefore
difficult to assess the number of instances of re-engaging former employees
shortly after receiving an exit payment across the sector as a whole.

There is not a requirement for recovery measures to be applied
consistently across the devolved public sector in Scotland.
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4 Severance policy for the devolved public
sector

Scottish Ministers are seeking your views on whether better outcomes can
be achieved for taxpayers, public sector employers and employees, by
introducing a cap on exit payments, recovering exit payments for high
earners and changing the way in which exit payments are calculated.

This section will go through each element of the UK Government'’s
underpinning policy and offer you the chance to have your say.

Exit payment cap
4.1 Level of exit payment cap

An exit payment cap is a limit on the total cost of exit payments available
to an individual leaving employment to a set amount. The UK Government
is proposing a limit of £95,000.

Scottish Ministers can set the level of the exit payment cap and determine
which payments would be included in that cap, as well as provide for
relaxations, namely, circumstances where the cap can be waived.

Scottish Ministers are seeking your views on whether there would be a
policy benefit in setting a standardised cap on exit payments and, if so,
what level of cap would be appropriate, balancing best value with
re-shaping of services and flexibility to manage workforces. An exit cap
would apply as a consequence of leaving employment to all existing and
future employees of a devolved public body.

Question 4

Do you think it is necessary to set an exit payment cap for the devolved
public sector? Yes / No

Please give reasons for your response.

If yes, do you think it should be set at the same level as per UK
Government policy (at £95,000)? Yes / No
Please give reasons for your response.

If no, what level would be appropriate?
Please give reasons for your response.
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4.2 Severance arrangements covered by a cap

The UK Government’s proposals for an exit cap applies to all arrangements
which determine an exit payment. These are:

e Vvoluntary early severance / redundancy

e voluntary early retirement

e compulsory redundancy

e contractual arrangements and collective agreements

Question 5

Which of the following exit payment arrangements (included in the

UK Government’s exit payment cap proposals) should Scottish Ministers
include in the event that a cap was to be introduced in Scotland for the
devolved public sector? Please select all you think should be included.
¢ Voluntary early severance / redundancy

¢ Voluntary early retirement

e Compulsory redundancy

e Contractual arrangements

e Collective agreements

Please give reasons for your response.

Question 6

Are there any other exit payments situations where you think a cap
should apply?

Please give reasons for your response.

4.3 Payments included in a cap

The Scottish Government is considering carefully whether pension ‘top-up’
should be included in any future cap. Any cap which included this type of
payment could potentially make exit payments less attractive to employees
and tie employers’ hands further in their ability to re-shape workforces.

Exit payments included in the UK Government’s exit payment cap are:
e Voluntary and compulsory exits
e Other voluntary exits with compensation packages

» EX gratia payments and special severance payments (settlement
agreements)

e Other benefits granted as part of exit process that are not payments in
relation to employment

o Employer costs of providing early unreduced access to pensions
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¢ Any form of pension ‘top-up’

e« Payments or compensation in lieu of notice and cashing up of
outstanding entitlements

Question 7

Which of the following exit payments (included in the UK Government's
exit payment cap proposals) should Scottish Ministers include if a cap
were to be introduced for the devolved public sector? Please select all
you think should be included.

Voluntary and compulsory exits

Other voluntary exits with compensation packages

Ex gratia payments and special severance payments (settlement
agreements)

Other benefits granted as part of exit process that are not payments
in relation to employment

Employer costs of providing early unreduced access to pensions
Any form of pension ‘top-up’

Payments or compensation in lieu of notice and cashing up of
outstanding entitlements

Other (please specify)

Please give reasons for your response.

4.4

Payments excluded from an exit payment cap

Under the UK Government proposals, compensation payments in respect of
death or injury attributable to employment, serious ill health and ill health
retirement would be excluded, as would payments made following litigation

for breach of contract or unfair dismissal.

Question 8
Which of the following payments should Scottish Minsters exclude, if a
cap were to be introduced in the devolved public sector? Please select
all that apply.
Death or injury attributable to employment
Serious ill health and retirement and certain fithess requirements
Litigation for breach of contract for unfair dismissal
Compliance with an order of court or tribunal
Other (please specify below)
lease give reasons for your response.

T e e e e o
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Exit payment recovery
4.5 Recovery of exit payments

Scottish Ministers are seeking your views on recovery arrangements, based
on fairness and value for money, whereby former employers can recover
exit payments made to employees who are subsequently re-engaged in
another public sector body within 12 months of leaving.

UK Government proposals for the recovery of exit payments (clawback)
requires higher-earning public sector employees or office holders to re-pay
exit payments on a tapered bases (for example: if nine months between
posts, only 75 per cent of monies are recovered should they return to any
part of the public sector). High earners are defined as those who earned
over £80,000. This is not applied pro rata for part-time employees.

Question 9

Should Scottish Ministers introduce a threshold for recovery
arrangements for high-earners in the devolved public sector? Yes / No
If yes, at what threshold should recovery arrangements be set?

o At £80,000

¢ Lower than £80,000

e Higher than £80,000

Please give reasons for your response.

Question 10

Over what time period should recovery arrangements apply?
e At 12 months

e Earlier than 12 months

¢ Beyond 12 months

Please give reasons for your response.

4.6 Payments to be included

Scottish Ministers could also determine what types of payments are
included. Recovery payments included as part of the UK proposal include:

¢ those for loss of employment, including discretionary payments
e to buy-out actuarial reductions to pensions and
e severance payments
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Question 11

Which of the following payments should Scottish Ministers include in the
exit payment recovery arrangements, if introduced for the devolved
public sector? Please select all those you think should be included.

e Those for loss of employment, including discretionary payments

e To buy-out actuarial reductions to pensions

e Severance payments

Please give reasons for your response.

4.7 Enforcement mechanisms

The UK Government proposals are that a former employer is entitled to
take an individual to court to reclaim money. The new employer will be
asked to consider dismissal if repayment arrangements are not made within
three months of starting employment.

Question 12

Do you think that enforcement mechanisms should be introduced for the
devolved public sector? Yes / No

Please give reasons for your response.

4.8 Relaxation process

Under the terms of the UK Government’s proposals, in exceptional
circumstances and in individual cases where an exit payment exceeds the
cap, the default position would be that any relaxation of the cap would
require the consent of Ministers. For devolved public bodies on the same
basis, Scottish Ministers would approve the relaxation of the cap in
individual cases. The same provisions would apply in respect of recovery.

The UK Government policy proposes that the full council take the decision
on whether to grant a relaxation of cap in cases involving local government.

Question 13

If in the event of an exit payment cap and recovery should Scottish
Ministers have: Please select all those you think should be included.
e The power to waive in exceptional circumstances

e Delegate the power to waive

e Delegation within a certain threshold

Please give reasons for your response.

49 Accountability and transparency

To ensure transparency and accountability of severance schemes and
re-engagement levels across the public sector, the UK Government's policy
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proposals suggest reporting of exit payments and recovery of exit
payments in the annual accounts in each organisation.

Current practice in Scotland indicates that exit payments costs and savings
are reported annually by local authorities as a result of the 2003 “Bye now,
pay later?” Audit Scotland recommendation. Furthermore, local government
exit payment costs are reported by Audit Scotland every year in Local
Government in Scotland Financial Overview Report 2015-16.

Settlement agreements (defined as payments made to the employee outside
the employer’s basic statutory or contractual entitlement, on unplanned
termination of employment) for those public bodies under the auspices of
Scottish Ministers are scrutinised and reported in the Scottish Government's
annual report to the Scottish Parliament. This demonstrates Scottish
Ministers’ commitment to operating openly and transparently, encouraging
appropriate scrutiny of public sector operations.

All bodies across the devolved public sector are required to report exit
payment activity in their annual accounts.

Question 14

Are there other forms of reporting you think would be helpful, across
the devolved public sector in Scotland? Yes / No

Please give reasons for your response.

Exit payment terms
4.10 Changing exit payment terms

Scottish Ministers continue to work with devolved public bodies to consider
how severance arrangements can best support maintaining high quality
public services while addressing the challenges presented by current
constraints on overall public expenditure. This context makes it essential
that severance arrangements deliver value for money.

Scottish Ministers are seeking your views on the potential benefits of
changes to exit payment terms to the devolved public sector in Scotland.

4.11 Changes to the exit payment tariff

An exit payment tariff is the method used to calculate an exit payment
usually based on length of service and salary. Scottish Ministers can change
the maximum tariff similar to that of the UK Government proposals: to
three weeks' pay per year of service; cap the maximum salary on which the
severance payment is based to £80,000; and to cap the number of months’
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salary that can be used when calculating exit payments to 15 months.
Scottish Ministers could choose to set a different tariff.

Question 15

Do you think there would be value in changing exit payment tariff terms

along the lines of the UK Government's proposals: Please select all those

you think should be included.

e Three weeks’ pay per year of service

e Maximum level of salary on which the payment is based to £80,000

e A ceiling of 15 months on the maximum number of months' salary
that can be used

e Other alternative approaches (please specify)

Please give reasons for your response.

4.12 Payback period

Exit payment terms could be more affordable and benefit from being
consistent across the wider public sector landscape. Payback period (how
long it takes to re-coup the costs of exits) is often used as an indicator of
best value in exit payments.

Severance arrangements in devolved public sector bodies subject to the
Scottish Public Finance Manual have to be broadly comparable with Civil
Service Compensation Scheme terms which are currently 18 months.
However, across the devolved public sector there is a broad range of
payback periods in use. These range from 18 months to five years. Not all
devolved public sector bodies are subject to the Scottish Public Finance
Manual, for example, local government.

Question 16

What would be an appropriate payback period for exit payments, that
balances affordability with operational effectiveness?

Please give reasons for your response.

4.13 Pension ‘top-up’ payments

Some employers offer pension ‘top-up’ payments as part of severance
arrangements. The UK Government policy proposals suggest that the cost of
employer-funded pension ‘top-up’ payments can be minimised, for example,
by limiting the amount of employer funded ‘top-up’ payments for early
retirement, or removing access to early retirements, but could be limited
further by applying one or more of a range of restrictions:

o Cap the amount of employer funded pension ‘top-up’ payments to no
more than the amount of the redundancy lump sum to which that
individual would otherwise be entitled
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e To remove the ability of employers to make ‘top-up’ payments
altogether

¢ Increase the minimum age at which an employee is able to receive an
employer funded pension ‘top-up’, so that this minimum age is closer to
or linked to Normal Pension Age

‘Top-up’ payments for ill-health, de